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On April 13, 2012, the Ministry of Health published draft Measures for Administration of
Sino-foreign Equity Joint and Cooperative Joint Medical Institutions (“Draft Measure”) for
public discussion. The Draft Measure is published due to recent adoption of new Foreign
Investment Industry Catalogue (2011), effective as of January 30, 2012, pursuant to which
foreign investment to healthcare industry is no longer restricted. However, it appears that not
only existing restrictions under the Interim Measures for the Administration of Sino-Foreign
Equity and Cooperative Joint Venture Medical Institutions (“Interim Measure”) issued by the
Ministry of Health and the Ministry of Foreign Trade and Economic Cooperation in 2000 are not

reduced, but new restrictions will be added. A summary of the Draft Measure is as follows:

1. Specifying the nature of business of foreign-invested medical institutions

The Draft Measure clarifies that the nature of business of a foreign-invested medical institution
can be profitable or non-profitable. In addition to prior approvals from provincial health
administration and provincial commercial authority, while profitable medical institution shall be
registered with local administration of industry and commerce, non-profitable medical institution
shall be registered with local civil affair bureau. In the event a Chinese partner is a
non-profitable healthcare institution, the foreign-invested medical institution to be established

must be a non-profitable medical institution.

2. Raising threshold for investment amount of foreign-invested medical institution

Compared to existing threshold of investment amount of RMB20M for a foreign-invested
medical institution under the Interim Measure, the proposed minimum investment amount of a
foreign-invested medical institution under the Draft Measure has been sharply increased to
RMB100M. With regard to a foreign-invested medical institution to be established in the
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central and western areas or in the old revolutionary-base, minority-inhabited, border/remote,
or poor areas (&. /0. 1. #fHu[X) in China, the minimum investment amount may be
adjusted to RMB 50M.

3. Delegation of approval authority

The approval authorities in terms of establishment of a foreign-invested medical institution will
be delegated from the Ministry of Health and Ministry of Commerce to provincial health
administration and commercial authority, which is consistent with a series of circulars issued by
central government in 2011, and approval timeline will be adjusted from forty-five (45) working
days to twenty (20) working days for each of health approval procedure and commercial

approval procedure.

4. Restriction on foreigh ownership remains unchanged.

Although foreign investment to healthcare industry is no longer restricted under the new
Foreign Investment Industry Catalogue (2011), the Draft Measure obviously does not fully
reflect such change. Foreign ownership in a foreign-invested medical institution will still be
capped at 70%, and such limitation may be reduced from time to time under discretion of
approval authorities, and establishment of wholly foreign-owned hospital may be gradually
opened as well. It is interesting to note that the Ministry of Health indicates that only wholly
foreign-owned hospital, instead of wholly foreign-owned medical institution, will be opened for

incorporation gradually.

5. Whether Hong Kong and Macau service providers can continue to enjoy preferential
treatment under CEPA?

The Interim Measure has been amended and supplemented twice to incorporate terms under
the Closer Economic Partnership Arrangement between Mainland China and Hong
Kong/Macau (“CEPA") and its amendments, pursuant to which Hong Kong and Macau service
providers enjoy preferential treatment in terms of establishment of foreign-invested medical
institution in China. As the Draft Measure will replace the Interim Measure, including its
amendments, and the Draft Measure currently does not stipulate any preferential treatment
applicable to Hong Kong and Macau service providers, it remains unclear whether Hong Kong

and Macau service providers can continue to enjoy such preferential treatment under CEPA.

The following table reflects the difference between the Interim Measure and the Draft Measure

in certain main aspects:
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Interim Measure

Draft Measure

Nature of

Business

N/A

Either profitable or non-profitable
Only non-profitable medical institution can be established where the Chinese partner to such

foreign-invested medical institution is a non-profitable medical institution

Registration

Authority

Administration of Industry and Commerce

Administration of Industry and Commerce for profitable foreign-invested medical institution

Civil affair bureau for non-profitable foreign-invested medical institution

Qualification
Requirements
for Parties to a

foreign-invested

Legal person
Having direct or indirect healthcare investment or management experience
Being able to provide international advanced management experience,

modes, and service modes of medical institutions

Legal person

Having direct or indirect healthcare investment or management experience

medical Being able to provide international advanced medical technology and
institution equipment
Being able to make up or improve the inadequacy of local medical service
capacity, medical technology, funds, and medical facility
Incorporation Minimum investment amount of RMB20M Minimum investment amount of RMB100M; for foreign-invested medical institution to be
Conditions established in the central and western areas or in the old revolutionary-base, minority-inhabited,
border/remote, or poor areas (4. /> 4. F§H#iIX) in China, minimum investment amount can be
adjusted to RMB50M
maximum term of foreign-invested medical institution of 20 years Maximum term of foreign-invested medical institution of 30 years
foreign ownership capped at 70% Foreign ownership capped at 70%, but may be adjusted under discretion of approving authorities;
establishment of wholly foreign-owned hospital will be opened gradually
Approval Ministry of Health and Ministry of Commerce Provincial agencies of Ministry of Health and Ministry of Commerce
Authority
Timeline Forty-five (45) working days for each of health approval procedure and Twenty (20) working days for each of health approval procedure and commercial approval
commercial approval procedure procedure
Notarization No notarization and legalization requirement on application documents All application documents provided by foreign investor shall be notarized by local notary public and
and provided by foreign investor legalized by local PRC embassy or consulate
Legalization
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A comparison between the Interim Measure and the Draft Measure is attached to this legal

commentary for your easy reference.

Conclusion

Right now the Draft Measure is soliciting public comments, and comments can be provided
through http://www.chinalaw.gov.cn/article/cazjqq/201204/20120400363197.shtml. The

deadline to respond is May 16, 2012, and the Draft Measure is expected to become effective
within this year.

We understand the main purpose of revising the Interim Measure is to reflect the changes and
spirit under the new Foreign Investment Industry Catalogue (2011), as well as several notices
issued last year to simplify procedures on foreign investment to PRC healthcare industry,
further reducing market entry obstacles. However, the Draft Measure indeed substantially
raises thresholds in connection with entry of PRC medical industry by foreign investors, thereby
potentially discouraging or restricting foreign investment to PRC healthcare industry, in

particular investment to set up clinic, rather than full-service hospital, in China.
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. Important Announcement

This Legal Commentary has been prepared for clients and professional associates of Han Kun
Law Offices. Whilst every effort has been made to ensure accuracy, no responsibility can be
accepted for errors and omissions, however caused. The information contained in this
publication should not be relied on as legal advice and should not be regarded as a substitute for

detailed advice in individual cases.

If you have any questions regarding this publication, please contact any of the following Han Kun

lawyers:

Contact Us

Beijing Office Estella CHEN  Attorney-at-law
Tel.: +86-10-8525 5500 Tel.: +86-10-8525 5541

Suite 906, Office Tower C1, Oriental Plaza Email: estella.chen@hankunlaw.com
No. 1 East Chang An Ave.

Beijing 100738, P. R. China

Shanghai Office Yinshi CAO  Attorney-at-law
Tel.: +86-21-6080 0909 Tel.. +86-21-6080 0980

Suite 5709, Tower 1, Plaza 66, 1266 Nanjing Email: yinshi.cao@hankunlaw.com
West Road,

Shanghai 200040, P. R. China

Shenzhen Office Jason WANG  Attorney-at-law
Tel.: +86-755-3680 6500

Suite 4709, Excellence Times Plaza, 4068
Yitian Road, Futian District,

Shenzhen 518048, P. R. China

Tel.: +86-755-3680 6518
Email; jason.wang@hankunlaw.com
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