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CSRC to Overhaul Mutual Fund Manager Rules
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On July 31, 2020, the China Securities Regulatory Commission (“CSRC”) issued consultation drafts of the
Administrative Measures for Publicly-Offered Securities Investment Fund Managers ( (A HZE 5/
HR G EIN M BB (GERE A7) ) ) and the Provisions on Issues Concerning the Implementation
of the Administrative Measures for Publicly-Offered Securities Investment Fund Managers ( (5¢735Zit
<L TP HEE TR 05 T BN M BB PE 02> 1 KNG E (ERE HH7) ) )t (collectively the “Draft
Rules”). The Draft Rules are revised versions of earlier consultation drafts issued by CSRC on May 17,
20132,

The Draft Rules are intended to apply to both fund management companies (“FMCs”) and other asset
management institutions that are allowed to obtain mutual fund licenses, including wealth management
subsidiaries of commercial banks (“WMSs”), securities firms’ asset management subsidiaries, insurance
asset management companies and private securities investment fund managers (“PFMs”) registered with
the Asset Management Association of China (“AMAC?”), all of which are collectively referred to as “Mutual
Fund Managers”.

This article is focused on the key aspects that may affect the business strategies of foreign asset
management firms to set up, make equity investments in, mutual fund management platforms (such as
FMCs, WMSs and securities firms) in China, or to apply for mutual fund licenses in the future via existing
PFM WFOEs.

Requirements for FMC shareholders

The Draft Rules propose to classify shareholders of FMCs into three types: (i) shareholder with no more
than 5% stake, (ii) non-major shareholder with more than 5% stake, and (iii) major shareholder with more
than 5% stake, each of which is subject to different regulatory/qualification requirements. For example,
the Draft Rules add negative requirements for any shareholder with no more than 5% stake and increase
the net capital requirement for any non-major shareholder holding more than 5% stake. It is also worth

1 Please see the details at: http://www.csrc.gov.cn/pub/zjhpublic/zjh/202007/t20200731_380932.htm.
2 Please see the details at: http://www.csrc.gov.cn/pub/zjhpublic/G00306201/201305/t20130517_228404.htm.
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noting that the definition of “major shareholder” ( “=EZEK %" ) of an FMC is “the largest shareholder with
more than 5% stake” under the Draft Rules, rather than “the largest shareholder with no less than 25%
stake” under the current FMC rules.

The Draft Rules also provide further specific requirements for foreign shareholders of an FMC. For
example, foreign shareholders are required to comply with relevant regulatory indicators in their local
jurisdictions in the past three years, hold leading positions in the past three years in international markets
in respect of assets under management, income, profits and market share, and maintain high credit
statuses for the past three years.

Further, under the Draft Rules, subject to limited exceptions, the lock-up period is 48 months for major
shareholders of FMCs (i.e. the largest shareholder with more than 5% stake) and the lock-up period is 36
months for non-major shareholders of FMCs with more than 5% stake. By contrast, the current FMC
rules only require major shareholders of FMCs (i.e. the largest shareholder with no less than 25% stake)
to hold their shares for three years.

The Draft Rules also require FMC shareholders to report to CSRC on an ad hoc basis under certain
situations (including changes to its financial status), which indicates regulators’ intention to strengthen the
oversight of FMC shareholders.

PFM as Mutual Fund Manager

Based on the Draft Rules, a PFM is allowed to apply for a mutual fund license if it satisfies the applicable
requirements provided in the Draft Rules. The Draft Rules also provide some general principles on how
to handle existing private fund management business for a PFM which has obtained a mutual fund license.
In addition, the Draft Rules clearly provide that a PFM with a mutual fund license (among other types of
Mutual Fund Managers) may convert to an FMC upon CSRC approval, which is expected to provide more
clarity on the means of conversion.

WMS as Mutual Fund Manager

The Draft Rules also allow any qualified WMS to apply for a mutual fund license, which is a novel initiative.
Based on the current WMS rules, WMSs may issue public wealth management products that are regulated
by the China Banking and Insurance Regulatory Commission (“CBIRC”). If a WMS also obtains a mutual
fund license from CSRC, its asset management business would be regulated by both CSRC and CBIRC,
whose regulatory regimes are expected to be further clarified.

Following the 11 Measures on Further Opening-up the Financial Industry ( (3¢ 74" A sl X159 FF
TG F244 ) ) issued by Office of the Financial Stability and Development Committee on July 20, 20193,
foreign asset management firms may set up foreign-controlled joint venture WMSs with a level-1 WMS of
a commercial bank. Inthe meantime, foreign asset managers are also allowed to establish wholly-owned
FMCs since April 1, 2020. Considering WMSs can also apply for mutual fund licenses and the trend of
more overlapped business scope between FMCs and WMSs, foreign asset managers may want to further

3 Please see the details at: http://www.pbc.gov.cn/goutongjiaoliu/113456/113469/3863019/index.html.
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consider how to optimize their presence in China.

Rule of “One control, One participation, One license (—Z&—#&—#) ”

The Draft Rules specifically allow a single shareholder to concurrently control an FMC and another type of
Mutual Fund Manager (such as a WMS with a mutual fund license) while participating in another FMC, or
the shareholder is allowed to have one controlling stake in a non-FMC Mutual Fund Manager and hold
participating (minority) stakes in two FMCs. Foreign asset managers may further plan their onshore
equity investments accordingly, to make the best of the relevant platforms and resources.

Impact on FMC establishment application

Once the Draft Rules become formal rules, they will generally apply to all the outstanding FMC applications
already submitted to CSRC before the effective date unless the applications were submitted before July
2016 but yetto be approved. As aresult, for the WFOE FMC applications, CSRC may require the relevant
applicants to submit supplemental documents to comply with the Draft Rules. Foreign asset managers
considering to set up WFOE FMCs are also advised to take into account all the new requirements
applicable to FMCs and their shareholders earlier than later at the preparation stage.

FMC subsidiaries

Based on the current FMC rules, an FMC may set up specialized subsidiaries to provide services to the
FMC, such as private fund management business, fund distribution, private equity fund management
business and IT services. Notably, according to the Draft Rules, FMC subsidiaries can engage in
business broader in scope than under the current FMC rules, including mutual fund management, private
asset management, investment advisory services, pension financial services, and fund distributions, etc.

The Draft Rules also provide specific requirements on setting up FMC subsidiaries (including financial
requirements such as net capital, AUM and risk reserve funds), how to manage FMC subsidiaries and how
to deal with the FMC subsidiaries during exit procedures.

FMC personnel requirements

Compared to the current FMC rules, the Draft Rules impose stricter requirements on FMC personnel. For
example, the Draft Rules provide that (i) where the total stake of a single shareholder and its affiliates
exceeds 50% or the major shareholder is a natural person, the number of independent directors can be
no fewer than 1/2 of the total directors on the board; while the current FMC rules generally require FMCs
to have no fewer than three independent directors and the number of independent directors can be no
fewer than 1/3 of the total directors; (ii) FMC applicants are required to have at least 30 employees while
the current FMC rules only require 15; (iii) where an FMC sets up a board of supervisors, the number of
the employee representative supervisors can be no fewer than 1/2 of the total number of the board of
supervisors, which is stricter than the current requirements under the PRC Company Law (i.e. 1/3).
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Data transfer

Consistent with the current FMC rules, the Draft Rules require FMCs to segregate business and key client
information from their shareholders. The Draft Rules further prohibit any individual or entity from
transferring offshore any documents and materials related to securities business without approval from
CSRC and other competent regulators. This is one of the aspects which will require special attention for
foreign asset managers proposing to set up WFOE FMCs.

While there is no timetable for issuance of the final rules, the revision of the current FMC rules is included
in CSRC's legislation plan for 2020%. Therefore, it is highly likely that the Draft Rules will be finalized and
promulgated within this year. Once the Draft Rules become effective, they will replace the existing FMC
rules, namely the Measures for the Administration of Securities Investment Fund Management Companies

( (HFRRFRSEFL G EF /%) ) |, the Provisions on Issues Concerning the Implementation of
Measures for the Administration of Securities Investment Fund Management Companies ( (F73#<
UF 25 1 B e P A ] PR 02> KAL) ) and the Interim Provisions on Public Securities

Investment Fund Management Business Engaged by Asset Management Institutions  ( (% =& FE #4177
JE RN FEFTF IR I B 55 B ATHED D

We will continue to monitor the development of the Draft Rules and work with industry players to make
submissions in the consultation period.

4 Please see details at: http://www.csrc.gov.cn/pub/newsite/zjhxwfb/xwdd/202004/t20200417_373996.html.
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Important Announcement

This Legal Commentary has been prepared for clients and professional associates of Han Kun Law
Offices. Whilst every effort has been made to ensure accuracy, no responsibility can be accepted for
errors and omissions, however caused. The information contained in this publication should not be
relied on as legal advice and should not be regarded as a substitute for detailed advice in individual
cases.

If you have any questions regarding this publication, please contact:

TieCheng YANG

Tel: +86 10 8516 4286
Email: tiecheng.yang@hankunlaw.com

Yin GE

Tel: +86 21 6080 0966
Email: yin.ge@hankunlaw.com
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