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On December 7, 2016, the National Development and Reform Commission (“NDRC”) and the
Ministry of Commerce (“MOFCOM?”) jointly announced the issuance of a revised draft for public
comment of the Catalogue for the Guidance of Foreign Investment Industries (2015 Version)
(“Revised Draft”). As the usual practice has been to issue revisions every three to four years,
the speed with which the Revised Draft has been worked on demonstrates the proactive attitude

of policymakers towards the negative list regulatory approach for foreign investment.

Special access administrative measures (also known as a negative list), a key supporting
document to the “pre-access national treatment plus negative list,” were not issued at the time
the new regulatory regime was formally introduced in October 2016. The role of the negative
list has instead been delegated to the Catalogue for the Guidance of Foreign Investment
Industries (2015 Version) (“2015 Catalogue”). The 2015 Catalogue, in its layout of
encouraged, restricted, and prohibited categories, lacks a clear description of special access
administrative measures for foreign investment. The main purpose of the current revisions is
to respond to the needs of the new regulatory regime by providing a unified list of restrictions as

well as to improve the clarity of the foreign investment access regime.

Overview of the Revised Draft

The Revised Draft proposes to reform the organizational structure of the 2015 Catalogue by
merging the encouraged, restricted, and prohibited categories into two broad categories,
“encouraged” and “special foreign investment access administrative measures” (“Negative
List”). The Negative List combines those entries in the encouraged category subject to
shareholding requirements with the entries in the previous restricted and prohibited categories.

The Negative List is further divided into two sub-categories: restricted and prohibited. The
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Revised draft currently lists 344 encouraged entries and 62 Negative List entries (35 restricted
entries and 27 prohibited entries).

Based on our preliminary review, the Revised Draft contains the following main adjustments to

specific entries:

a. The Revised Draft presents a unified Negative List by placing encouraged entries subject
to special measures into the restricted category, which results in 11 entries presented as

both encouraged and Negative Listed (restricted category) (see the table below).

# Original Catalogue Entries Cazth1059ue Revised Draft

1 | 1A RS (BMincs . Wi, 54, | Encouraged | Both encouraged
FEEAEAEF MM A R, PR (BRT4 | category Irestricted category
ARNEE (D) Shareholding | Only for oil, natural gas
Oil, natural gas (including oil shale, oil sands, | limit (including coal-bed
shale gas, coal-bed methane and other methane, excluding oil
unconventional oil and gas) exploration and shale, oil sands, shale
development. (limited to equity/cooperative gas, etc.), exploration
joint ventures) and development.

Shareholding limit
remains

2 | 210. RH ®WWLkIE. HlEH4E1E: T4, 3£k | Encouraged | Both encouraged
KL (RO, AL (RT&8. & | category Irestricted category
(=D Shareholding | Shareholding limit
Design, manufacture and maintenance of civil | limit remains
aircrafts: aircrafts for main and regional lines
(PRC parties control) and general-purpose
aircrafts (limited to equity/cooperative joint
ventures)

3 | 212. RAEIWLEHSHliE (3mig & LL £/ | Encouraged | Both encouraged
TR category Irestricted category
Design and manufacture of civil helicopters (3 | Shareholding | Shareholding limit
tons and above require PRC parties control) limit remains

4 | 214, M. KENY ALEE ZTCAML. 7% | Encouraged | Both encouraged
it SiliE RO category Irestricted category
Ground-effect, water-effect, surface aircraft Shareholding | Shareholding limit
manufacture, and design and manufacture of limit remains
unmanned aerial vehicles, aerostat (PRC
parties control)

5 | 293. HukER . &8 hrEkD Encouraged | Both encouraged
Nuclear power plants construction, operation | category [restricted category
(PRC parties control) Shareholding | Shareholding limit

limit remains

6 | 295. B, &F (hriEko Encouraged | Both encouraged
Power grid construction, operation (PRC category [restricted category
parties control) Shareholding | Shareholding limit

limit remains

7 | 301. ERER TR R, &5 (P78 | Encouraged | Both encouraged
Main railway line construction, operation (PRC | category [restricted category
parties control) Shareholding | Shareholding limit

limit remains

8 | 307.[ AN’ & (hIjHExHEK) | Encouraged | Both encouraged
Civil airport construction, operation (PRC category [restricted category
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parties holding relative majority of equity Shareholding | Shareholding limit
interests) limit remains

9 | 308. fiiTizimAn (thIjEM, H—Z M & | Encouraged | Both encouraged
FLORIR AV A5 7 LU AR 818 25%) category Irestricted category
Air transport (PRC parties control, and the Shareholding | Shareholding limit
investment of a single foreign investor and its | limit remains
affiliated enterprises not exceeding 25%) Add nationality

requirement for legal
representative

10| 309. A&, #k. dlIEHMT AR (FRT&%. | Encouraged | Both encouraged
=18 category Irestricted category
General aviation for agricultural, forestry and Shareholding | Shareholding limit
fishery (limited to equity/cooperative joint limit remains
ventures) Add nationality

requirement for legal
representative

11| 310. &, A HEprE Lizfinlks (FRT4 | Encouraged | Both encouraged
ASE(ED) category Irestricted category
Scheduled or non-scheduled international Shareholding | Shareholding limit
marine transportation services (limited to limit remains
equity/cooperative joint ventures)

b. In accordance with the principle of consistent administration of domestic and foreign
investment, the Revised Draft deletes 11 restricted entries applicable to both foreign and
domestic investors, which are no longer regarded as foreign-specific access measures (see
the table below).

- . 2015 Revised

# Original Catalogue Entries Catalogue Draft

1 | 14/NETERI, LA E 30 /T LA CL MABERR K EEs . 5 | Restricted | Delete
PS5 10 J5T FL A AN BRSEREIS Aty pn -V LA R FRIEBC ™ Bl i) 2 | category
w. &8
Construction and operation of, within small power grids, single
capacity of 300,000 kilowatts and below coal-fired condensing
steam power stations, single capacity of 100,000 kilowatts and
below coal-fired condensing or extracting steam dual-purpose unit
cogeneration power plants

2 | T RMFEAFMER.. &5 Restricted | Delete
Large-scale theme park construction, management category

3 | THIN (EAEAM BRI EEFG)) M ChEMAYIGIRY Y | Prohibited | Delete
) B2 L category
Processing of Chinese herbal medicines included in the Wild
Medicinal Resources Protection and Management Regulations
and the Rare and Endangered Plants of China Catalogue

4 | 11. RFRER Prohibited | Delete
Ivory carving category

5 | 12. jBEMNL Prohibited | Delete
Tiger bone processing category
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6 | 14. KHMYEEPN, HHIAEE 30 7T A LL T BABRRER K Lk Prohibited | Delete
FHLAE 20 J5T LS B BRBEEEIR Heh R 9 FH A FRL DG ™ Rl ) At category
w. &F
Construction and operation of, within large power grids, single
capacity of 300,000 kilowatts and below coal-fired condensing
steam power stations, single capacity of 200,000 kilowatts and
below coal-fired condensing or extracting steam extraction dual-
purpose unit cogeneration power plants.

7 |24, B, EBHE, BUANER SRR SIS E N Prohibited | Delete
Military, police, political and party schools and other special category
educational institutions

8 | 3B.mE/RKERYy. MBIk Prohibited | Delete
Construction of golf course and villa category

9 | 34.f6FH F i e A A FH AL e I I H Prohibited | Delete
Projects that harm the security and efficiency of military category
installations

10 | 351 (FmE ki Big) Prohibited | Delete
Gambling and lottery industry (including racetrack gambling) category

11| 36. 415 Prohibited | Delete
Pornography category

c. To further open up and improve industry structures, the Revised Draft moves 7 entries from
the restricted category to the permitted category and removes shareholding and nationality
requirements for 7 encouraged entries, with some entries being moved to the permitted
category (see the table below).

# Original Catalogue Entries 2015 Catalogue Revised Draft
11 A BRT&5. &1 Encouraged Remove shareholding
Mine gas utilization (limited to category limit
equity/cooperative joint ventures) Shareholding Encouraged category

limit

2 | 209. uEREIsK ks (RTAE%. 616 Encouraged Remove shareholding
Rail transport equipment (limited to category limit
equity/cooperative joint ventures) Shareholding Change to permitted

limit category

3 | 221. VR LRERRA (YL WHliES5E# | Encouraged Remove shareholding

Vg category limit
Manufacture and repair of marine engineering | Shareholding Change to permitted
equipment (including modules) (PRC parties limit category
control)

4 | 223. AHAAAR. i SEam AL & B dliE (h757 | Encouraged Remove shareholding
i) category limit
Manufacture of low and medium speed diesel | Shareholding Change to permitted
engines and crankshafts for ships (PRC limit category
parties control)

5 | 261. KHPE &I SHE. RHTEARE M | Encouraged Remove shareholding
filigE ChoriEo category limit
Design and manufacture of civil satellite; Shareholding Encouraged category
manufacture of civil satellite payload(PRC limit

parties control)
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6 | 318. &1 A Encouraged Remove nationality
Accounting and auditing. category requirement
Nationality Change to permitted
requirement for category
principal partner
7 | ALLEEKAMA R d . &E (hTERD Encouraged Remove shareholding
Comprehensive water conservancy project category limit
construction, operation (PRC parties control) Shareholding Change to permitted
limit category
8 |3.5t&E (&, W, H) WA, X Restricted Delete
Precious metals (gold, silver, platinum group) | category Change to permitted
exploration, mining category
9 | 5ARF IR, IEH Restricted Delete
Lithium mining, mineral processing category Change to permitted
category
10| 6.5 SEFFM. AEAh . R, 2 Restricted Delete
FELENRFM S AR A AR In T (o category Change to permitted
IO, KoK TR BEBEIM T, FOREIN T category
Soybean oil, rapeseed oil, peanut ail,
cottonseed oil, tea seed oil, sunflower oil,
palm oil and other edible oil processing (PRC
parties control), rice, flour, raw sugar
processing, deep corn processing
11| 7.4V Ok 2B A% 477 | Restricted Delete
Vg category Change to permitted
Production of bio-liquid fuels (fuel ethanol, category
biodiesel) (PRC parties control)
12 | 17. 2 B& IR 251 i A F) Restricted Delete
Highway passenger transportation category Change to permitted
category
13| 22 /Mgt (RTF&5. A1E) Restricted Delete
Ocean shipping tally (limited to Change to permitted
equity/cooperative joint ventures) category
14| 29. % FAE 5 VFH RS A Restricted Delete
Credit investigation and rating services Change to permitted
category
d. The Revised Draft deletes the catch-all entries in the 2015 Catalogue. Instead, in the
explanatory notes to the Negative List, it is provided that where CEPA-related agreements,
international agreements or treaties which China has concluded or in which it participates,
or where the laws and regulations of China have provided otherwise, such provisions shall
prevail. This approach could offer flexibility for Chinese government to tailor negative list
on a country-specific basis without amending the Negative List.
- . 2015 Revised
# Original Catalogue Entries Catalogue Draft
1| P ESEE U R E 4 45508 2 i B PRk 29 80E R | Restricted Delete
() FoAth = Ml category
Other industries that are restricted by laws and regulations and
international treaties concluded or participated in by China
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2 | =L EZEEEMILE 2545 805 S E PRk 2 ESE L | Prohibited Delete
[ HeAth =l category
Other industries that are prohibited by laws and regulations

and international treaties concluded or participated in by China

Comments

The proposed revisions to the 2015 Catalogue are of great significance for they will create a
clearer, more open investment environment. However, perhaps due to time constraints, the
Draft Revision does not break from the concept of a guidance catalogue, and many adjustments
are more with respect to the classification and layout to satisfy the negative list form
requirements. The current Negative List is still in a transitional phase, as its expressions are
overly generalized, and the restrictive measures are not sufficiently specific or clear. We look
forward to broader changes to the catalogue, or a new and independent negative list to be
introduced.

Based on the current organizational structure, the restricted category also includes certain
encouraged entries subject to shareholding limit. As listed in the table above, industries
categorized as both encouraged and Negative Listed include oil and gas exploration,
construction and operation of nuclear power plants, construction and operation of power grids,
etc. According to the Negative List explanatory notes in the Revised Draft, entries that are
listed both in the encouraged category and on the Negative List enjoy preferential treatment and,
at the same time, are subject to access requirements. This indicates the continuation of
incentives for encouraged industries, such as reduced tariffs for imported equipment. In this
sense, the 2015 Category, after revisions, can be viewed to consist of both a “positive list” and
a“negative list”. The encouraged works as a “positive list” listing sectors eligible for preferential
treatments under laws and regulations, while the Negative List lists sectors offered with less-
favorable national treatment.

According to the Negative List explanatory notes in the Revised Draft, the Negative List only
contains restrictive measures for foreign investment. This change in administrative approach
conforms to the principle of national treatment for foreign investment, and corresponds to the
ongoing market access negative list reform. Under this approach, foreign investors must first
comply with the foreign investment access requirements, and, after entry, follow the same
administrative measures as other market players, including state-owned and private enterprises,
based on their respective industries, areas, and business. The restricted and prohibited entries
deleted from the Revised Draft are those applicable to both foreign and domestic investment,
such as large-scale theme parks, military, police, political and party schools and other special
educational institutions, golf courses, villas, activities harmful to military installations,
pornography and gambling. These entries are now reflected in the Market Entry Negative List
Draft (Pilot), issued by NDRC and MOFCOM on March 2, 2016.
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In addition, the explanatory notes in the Revised Draft point out in particular that “where an
offshore company legally established or controlled by a domestic company, enterprise, or
individual acquires or merges with a domestic company affiliated with such domestic company,
enterprise, or individual, the existing provisions relating to foreign projects, establishment and
amendments to foreign invested enterprises shall continue to apply.” The situation to which
this provision applies is similar to that of Article 11 of the Provisions on Mergers and Acquisitions
of Domestic Enterprises by Foreign Investors (MOFCOM Decree No. 6 of 2009), which
regulates related-party mergers and acquisitions. Per this provision, a M&A transaction
involving a domestic affiliate is required to be submitted to MOFCOM for examination and
approval. The purpose of this note in the Revised Draft can be understood to emphasize that
related-party M&A transactions are to be approved by MOFCOM, regardless of whether they
involve a Negative Listed industry. On the other hand, according to the joint announcement by
NDRC and MOFCOM dated October 8, 2016, foreign investment by way of M&A transactions
will continue to be subject to the existing approval system, regardless of whether it involves a
Negative Listed industry. The joint announcement appears broader in scope than the Revised
Draft, which only mandates that related-party M&A transactions be subject to the existing
approval regime and does not mention other types of M&A. Could this mean that the Revised
Draft contemplates that M&A transactions by foreign investors of domestic enterprises will be
subject to record-filing, rather than administrative approval, if the sector involved is not on the
Negative List and the deal does not constitute a related-party transaction? Whether this

“aggressive” interpretation of the note is valid is subject to further clarification by policymakers.
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® Important Announcement

This Legal Commentary has been prepared for clients and professional associates of Han Kun
Law Offices. Whilst every effort has been made to ensure accuracy, no responsibility can be
accepted for errors and omissions, however caused. The information contained in this
publication should not be relied on as legal advice and should not be regarded as a substitute for
detailed advice in individual cases.

If you have any questions regarding this publication, please contact Ms. Jun Li (+86-21-6080 0981,
jun.li@hankunlaw.com).
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